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No. C-35011/01/2021-FSEZ (EQU)/ Date: 20.06.2023

To

1. The Additional Director General of Foreign Trade,
Government of India,
Ministry of Commerce & Industry,
4, Esplanade East, Kolkata-700069.

2. The Dy. Commissioner of Customs,
Barasat Customs Division,
15/1, Strand Road, M. S. Building, 4™ Floor,
Kolkata-700001.

Subject: Agenda for 5™ Unit Approval Committee (UAC) meeting for
100% EOQOUs in respect of M/s Modern India Con-cast Pvt. Ltd.,
scheduled to be held on 27-06-2023 at 1.00 P.M.-regarding

Sir,

The 5" Unit Approval Committee (UAC) Meeting for 100% EOUs is scheduled
to be held on 27-06-2023 at 1.00 P.M. at 2" MSO Building, 4" Floor, Nizam Palace,
Kolkata through Hybrid Mode under the Chairmanship of Zonal Development
Commissioner, Falta Special Economic Zone.

2. The Agenda for the meeting & Link for VC will be sent shortly.

] Therefore, it is requested kindly to make it convenient to attend the meeting
on the aforesaid date & time.

Yours faithfully,

-
(Abhishez Sany;ﬁ /6023

Deputy Development Commissioner
&
Head of Office




AGENDA FOR 5™ EOU UAC MEETING TO BE HELD ON 27.06.2023

Agenda no. 1: Request of new management of M/s Modern India Con-Cast
Limited for 100% EOU status.

The 100% EOU Letter of Permission (LOP) No. 2(1)/M-23/2008/466 dated
05.05.2008 of M/s Modern Indian Con-Cast Limited (hereinafter referred as unit), for
manufacture and export of Ferro Manganese and Silico Manganese from its factory at
Bhuniaraichak, J .L - 122, Haldia, Purba Midnapur, West Bengal, expired on 24.02.2020.

Prior to expiry of the LOP, on 22.10.2019 the unit went into Corporate Insolvency
Resolution Process (CIRP) by the order of Hon’ble National Company Law Tribunal, Kolkata
Bench (hereinafter referred as NCLT) vide order reference No. CP(IB) No. 723/KB/2019
dated 22.10.2019 (copy attached as Annexure ).

On 04.01.2022 NCLT ordered liquidation of the unit as ‘Going Concern’ vide order
reference No. IA(IB) No. 756/KB/2021 (copy attached as Annexure |l). Orders amongst
others relevant to the agenda are briefed below:

i. All subsisting consents, licenses, approvals, rights, entitlements, benefits and
privileges granted in favor of the unit shall be deemed to continue without
disruption for the benefit of the unit and shall be renewed/regularized on
payment of renewal fees (if any) to the licensing authority [ref: SI. No.
12.5.3(a,b) of the order].

i, From the date of acquisition the Board of Directors of the unit shall be
reconstituted as per the Company Act 2013 by removing the erstwhile
directors of the unit and appointing new directors [ ref: Sl.No. 12.5.1(d) of
the order].

ii. Since it is a ‘Going Concern’ sale, the buyer of the unit (new management)
should not be saddled with the liabilities prior to the issue of sale certificate
[ref: SI. No. 12.6.4 (e,f,g,h,i) of the order].

Accordingly, the new management of the unit vide letter No. NIL dated 22.06.2022
requested for the 100 % EOU license (copy attached as Annexure Il1).

Relevant provisions of Foreign Trade Policy& Hand Book of Procedures, 2023:

a. Para6.1(h) . “On completion of validity of LOP/LOI as provided for in
paragraph 6.05 of FTP, it shall be open to unit to continue under scheme or opt
out of scheme. Where unit opts to continue, DC/Designated Officer will extend
validity of the LOP/LOI ..........".

b. Para6.1(c) s Once unit commences production, LOP/LOI issued
shall be valid for a period of 5§ years for its activities. This period
may be extended further by DC for a period of upto 5 years at a time.......".

¢c. Para 6.34 (f) : “ DC/Designated Officer shall have power to authorize
change in name of company or implementing agency and change from a
company to another provided new implementing agency/company undertakes to
take over assets and liabilities of existing unit”.

In view of above, and to comply the orders of Hon’ble NCLT, following are
placed before UAC for approval:

1. Renewal of units EOU LOP no. 2(1)/M-23/2008/466 dated 05.05.2008 for 5
years w.e.f. 23.02.2020.

2. Reorganization of the unit (i.e. change in name of Directors).
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Jayshree Bhandari
Insolvency Professional Sunrise Towers, Flat 5L
Regn. No IBBI/IPA-001/IP-P01174/2018-19/11838 134B BeliaghataRoad ,Kol 700015

E: ip.bhandarijayshree@gmail.com
M: 9831270975

To, 29/10/2019

M \_r c, Tt’
r. Ratan Nondan

ADC

Falta Special economic Zone

Ministry of Commerce and Industry, Government of India

4th Floor, 2nd Floor MSO Building, Nizam Palace >l .
234/4 AIC Bose Road, Kolkata 700020 c. \,/\
Ph:033 22872263/7923/22813117/9674309054 —EA—:‘D - 3 k \.}Z’_.__ ¢
Email : fsez@nic.in PPVt AN
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Subject: Intimation for the initiation of the Corporate Insolvency Resolution Process (CIR
and appointment of the Interim Resolution Professional (IRP) in the matter of Modern India

Con Cast Limited(CIN: U27106WB1987P1C042166).

Ref:LOP No.2(1)/M-23/2008/4 t.05.05.2008 renewal vide no.2(1)/M-23/2008/3715
dt.14.1.2015, Green Card no. 504 valid till 23.02.2020

Dear Sir/Madam,

This is to inform you that, CIRP of Modern India Con Cast Limited commenced by the order of

National Company Law Tribunal, Kolkata EBench, Kolkata (NCLT) on 22nd October 2019. The
copy of the NCLT order reference no. CP(IB) No.723/KB//2019 is enclosed for your kind perusal.

The NCLT vide its above-mentioned order has been pleased to appoint me i.e. Mr. Jigar Shah,
Insolvency Professional having Registration No. IBBI/IPA-001/1P-P01174/2018-19/11838, as the
Interim Resolution Professional (IRP), in accordance with Section 16 of The Insolvency
Bankruptcy Code, 2016 (Code).

The Interim Resolution Professional has made a public announcement on 26/10/2019 in Form-A
which is circulated in the newspapers Financial Express (English) and Aajkaal (Bengali). A copy of
the public announcement is enclosed for your kind perusal.

As per section 17 of the Code, the powers of the Board of Directors of Modern India Con Cast
Limited stand suspended and such powers shall be vested with me, i.e. the Interim Resolution
Professional appointed by the order of the NCLT. Moreover, as per the provisions of Section
17(1) (d) of the Code, the financial institutions maintaining the bank accounts of The Corporate
Debtor shall act on the instructions of the Interim Resolution Professional in relation to such
accounts. — {

|
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It may further be noted that in consonance with the stipulations contained in section 14 of the
code,

(1) Subject to provisions of sub section (2) and (3), on the insolvency commencement date a
moratorium has been declared vide the aforesaid order passed by NCLT ,whereby , inter alia, the
following shall be prohibited :

a) The institution of suits or continuation of pending suits or proceedings against the Corporate
debtor including execution of any judgment , decree or order in any court of law , tribunal,
arbitration panel or other authority ;

b) Transferring , encumbering , alienating or disposing of by the Corporate debtor any of its
assets or any legal right or beneficial interest therein;

¢) Any action to foreclose ,recover or enforce any security interest created by the Corporate
debtor in respect of its property including any action under the Securitization and
Reconstruction of Financial Assets and enforcement of Security Interest Act ,2002 ;

d) The recovery of any property by an owner or lessor where such property is occupied by or in
the possession of the Corporate Debtor.

(2) The supply of the essential goods or services to the corporate debtor as may be specified shall not
be terminated or suspended or interrupted during the moratorium period.

(3) The provision of subsection (1) shall not apply to such transactions as may be notified by the central
government in consultation with any financial regulator.

(4) The order of moratorium shall have effect from the date of such order till the completion of the
CIRP. Provided that where at any time during the CIRP, if Adjudicating Authority approves the
resolution plan under sub - section (1) of section 31 or passes an order for liquidation of corporate
debtor under section 33 ,the moratorium shall cease to effect from the date of such approval or
liquidation order, as the case may be.

This instant intimation w.r.t initiation of CIRP and appointment of Interim Resolution Professional is for
your information and record.

Kindly acknowledge the receipt of this document
Thanking you,

Yours faithfully, J’l;-k,\_?.u{_ s ﬂU{ i _'w -

In the Capacity of the Interim Resolution Professional
For Modern India Con Cast Limited
IBBI/IPA-001/IP-P01174/2018-19/11838

Enclosed:

(a) A copy of the NCLT order dated [date of the order]

(b) A copy of the Public Announcement made under Regulation 6 of the Insolvency and Bankruptcy
Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016.
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CP (1B) No. 723/KB/2019
Rishav Coke Preduct Put, Ltd, vs. Modern India Con-Cast Ltd.

In the National Company Law Tribunal
Kolkata Bench
Kolkata

C.P. (IB) No. 723/KB/2019

In the matter of:

An application for initiation of corporate insolvency resolution process by an
Operational Creditor under Section 9 of the Insolvency and Bankruptcy
Code, 2016 read with Rule 6 of the Insolvency and Bankruptcy (Application
to Adjudicating Authority) Rules, 2016.

And
in the matter of:
M/s. RISHAV COKE PRODUCT PRIVATE LIMITED, CIN:

U51909WB2011PTC164224, Office at Mukherjee Medical Hall, Kada Road,
Durgapur - 713203;

.. Operational Creditor
Versus

In the matter of :

M/S. MODERN INDIA CON-CAST LIMITED, CIN: U27106WB1987PLC042166,
having its registered office at 18 D, Everest, 46C, J.L.. Nehru Road, Kolkata
700071, West Bengal, India

....... Corporate Debtor

Date of pronouncement of order : 22/10/2019

A\
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CP {IB) No. 723/KB/2019
Rishav Coke Product Pvt. Ltd. vs, Madern Indiz Con-Cast Ltd.

Coram: _Shri Jinan K.R, Hon’ble Member {Judicial) &

shri Harish Chander Suri, Hor'ble Member (Technical)

Counse! on Record :

1. MR. PREM NARAYAN KHANDELWAL ) For Operational
Creditor
2. MR. MAINAK BOSE, Advocate )|
3. MR. SHOVAN GHOSH, Advocate ] For Corporate Debtor
4. MR. RISHAV KARNANI, Advocate ]
ORDER

Per Shri Harish Chander Suri, Hon’ble Member (T).

1,

This application under Section 9 has been filed by the M/s.
Rishav Coke Product Private Limited, hereinafter referred to as the
“Operational Creditor” through one of its Directors namely Ranjit
Kumar, who has been duly authorized vide Board Resolution dated
26" March, 2019 to file the present petition under Section 9 of the
Insclvency and Bankruptcy Code, 2016 against M/s. Modern India
Concast Limited, a corporate entity, having its Registered Office at

Kolkata, hereinafter referred to as the “Corporate Debtor”.

It is stated in the application that the Operational Creditor had
supplied goods to the Corporate Debtor against purchase orders, by
tax pald invoices and delivery notes issued by the Corporate Debtor
from time to time, the copies of orders have been placed on record

along with the application. It is submitted that finally the Corporate

“\
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CP {IB) No. 723/KB/2018
Rishav Coke Product Put. Ltd. vs. Modern India Con-Cast Ltd.

Debtor failed to make the payment of Rs. 1,09,72,861.90/- (Rupees
One Crore Nine Lacs Seventy Two Thousand Eight Hundred Sixty One
and Paise Ninety Only) having fallen due, which is reflected in the two
ledger accounts duly counter-signed by the Corporate Debtors and the

two bank statements,

It is further submitted by the Operational Creditor that the
Corporate debtor has paid only a sum of Rs. 10,00.000/-by way of
RTGS and, thereafter, no payment was made and thus supply of goods
was also discontinued by the Operational Creditor. The Operational
Creditor issued a notice of demand dated 4" April, 2019 in Form 3
which was duly received by the Corporate Debtor and a reply thereto
was also sent on 12™ April, 2019. The Operational Creditor has also
filed an affidavit under section 9(3) (b) of the Code deposing therein
that there is no notice given by the Corporate Debtor relating to a
dispute of the unpaid Operational Debt as specified under Section 9.
The Operational Creditor has also filed a confirmation of debt by the
Corporate Debtor and a statement of bank account where deposits
are made and credits received normally by the Operational Creditor in
respect of Debt of the corporate Debtor. Since the outstanding debt is
inclusive of the interest, it would be appropriate to mention here that
all the invoices of the Operational Creditor had the interest clause
thereby entitling to the Operational Creditor to the payment of
interest as well on delayed payment. The Operational Creditor has,

however, not proposed the name of any resolution professional.




4.

CP (1B} No. 723/KB/2019
Rishav Coke Product Pvt. Ltd. vs. Moderr india Con-Cast Ltd.

We therefore, have noticed that there is an outstanding debt
owed to the Operational Creditor by the Corporate Debtor to the tune

of Rs. 1,09,72,869.90/- which fell due on 1% April, 2017 and the same

having not been paid by the Corporate debtor in spite of demand
notice dated 4™ April, 2019 and there being no mention of any pre-
existing dispute in the reply dated 12™ April, 2019 sent by the
Corporate Debtor to the Operational Creditor, and the fact that the
application is otherwise complete in all respects, and the claim of
Debt is within the period of limitation, we have no other option but to
hold that the Operational Creditor has been able to make out a valid
case of initiation of Corporate Insolvency Resolution Process against

the Corporate Debtor.

We therefore admit the petition with the following
directions/Orders:-

ORDER

i} The application filed by the Operational Creditor under Section
9 of the Insolvency & Bankruptcy Code, 2016 for initiating
Corporate Insolvency Resolution Process against the Corporate
Debtor, M/s. Modern India Con-Cast Limited is hereby
admitted.

ii) We hereby declare a moratorium and public announcement in

accordance with Sections 13 and 15 of the IBC, 2016.




iii)

CP (1B} No. 723/KB/2019
Rishav Coke Product Pvt. Ltd. vs. Modern India Con-Cast Ltd.

Moratorium is declared for the purposes referred to in Section
14 of the insolvency & Bankruptcy Code, 2016. The |RP shall
cause a public announcement of the initiation of Corporate
Insolvency Resolution Process and call for the submission of
claims under Section 15. The public announcement referred to
in clause (b) of sub-section {1) of Section 15 of Insolvency &

Bankruptcy Code, 2016 shall be made immediately.

Moratorium under Section 14 of the insolvency & Bankruptcy

Code, 2016 prohibits the following:-

a) The institution of suits or continuation of pending suits or
proceedings against the corporate debtor including
execution of any judgement, decree or order in any court of

law, tribunal, arbitration panel or other authority;

(b) Transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets ar any legal right or

beneficial interest therein;

(¢} Any action to foreclose, recover or enforce any security
interest created by the corporate debtor in respect of its
property including any action under the Securitization and
Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002 (54 of 2002);




CP {IB) No. 723/KB/2019
Rishav Coke Product Pvt. Ltd. vs. Modern India Con-Cast Ltd.

{d) The recovery of any property by an owner or lessor where
such property is occupied by or in the possession of the

corporate debtor.

v) The supply of essential goods or services to the corporate
debtor as may be specified shall not be terminated, suspended,

or interrupted during moratorium period.

vi}  The provisions of sub-section {1) shall not apply to such
transactions as may be notified by the Central Government in

consultation with any financial sector regulator.

viij The order of moratorium shall have effect from the date
of admission till the completion of the corporate

insolvency resolution process,

viiij Provided that where at any time during the Corporate
Insolvency Resolution Process period, if the Adjudicating
Authority approves the resolution plan under sub-section (1) of
Section 31 or passes an order for liquidation of the corporate
debtor under Section 33, the moratorium shall cease to have
effect from the date of such approval or liquidation order, as

the case may be.

ix) Ms. Jayshree Bhandari, of Sunrise Tower, Flat 5L, 1348,
Beliaghata Road, Kolkata 700015, registered with Insolvency
and Bankruptcy Board of India, having registration number

IBBI/IPA-001/1P-P01174/2018-19/11838. E-mail iD:

{
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xi)

xii)

CP (1B) No, 723/KB/2019
Rishav Coke Product Put. Ltd. vs. Modern Indla Con-Cast Ltd.

ip.bhandarijayshree@gmailcom, Mobile No. 9831270975, is
hereby appointed as Interim Resolution Professional by this
Tribunal for ascertaining the particulars of creditors and
convening a meeting of Committee of Creditors for evolving a
resolution plan subject to production of written consent within

one week from the date of receipt of this order.

The Interim Resolution Professional should convene a
meeting of the Committee of Creditors and submit the
resolution passed by the Committee of Creditors and shall
identify the prospective Resolution Applicant within 105

days from the insolvency commencement date.

The Corporate Applicant is directed to deposit Rs. 3,00,000/-
(Rupees Three Lacs Only ) in the ESCROW Account in SBI to be
operated through the Registrar NCLT, Kolkata Bench, for the
purpose of meeting the preliminary expenses for initiating the
CIR Process by the IRP. IRP can claim the preliminary expenses
and fees subject to the approval by the CoC and after

constitution of CoC.

Registry is hereby directed to communicate the order to the
Operational Creditor, the Corporate Debtor and to the L.R.P. by

Speed Post as well as through E-mail.

X




CP (IB) No. 723/KB/2019
Rishav Coke Product Pvt. Ltd. vs. Modern India Con-Cast Ltd.

xili). List the matter on 25" November, 2019 for filing of the

progress report,

xiv)  Certified copy of the order/Free copy may be issued to all the
concerned parties, if appiied for, upon compliance with all

requisite formalities.

2 ,
e m_ £

f 54

- ___-——_':!‘_-_;"
(Harish Chander Suri) (Jinan K.R.)
Member (T} Member (J)

Signed on this, the 22" day of October, 2019.

Ve




Name of corporate debtor
Date of mcorporalion of corporate debior
Autharily under which corporate deblor 1s
| mccrpurated | registerad

{Coporate Identity No / Unwed Liabiity
Identdication No, of corporate detitor
\Addrass of e registered office and
pnncipai office (if any} of oor rporate daplor

[ insolvency ¥y commeéncement daie m respect
rirnrpcraledebmr

| Estimaled dale of cosdte of nsolvency
| resslution procags

Name and registrabon number of the]
nsolvency professional acting as inderim
rgsolulion professicnal

Adidtess and e-mad of the interim resoluiion
peofessonal as registered with the Board

Address and e-mai! to be used for
comespondance with the nitarim resolution
professonat
11, { Last dafe for submission of clasms
Classes of creditors, if any, under clause (b] ]
of sub-secticn (BA) of secton 21, ascertaned
try tha mtanm rasolulicn profassicnal
| [Nammes of [nsclvaacy Professonals ideniified |
in act a5 Authonsed Representativa of
crecdors in g class

Ihme namas for aach class)

|2} Ralavani Forms and
) Oetde of authonzed representatives

a8 avallabiaat

10

aganst entry No. 10.

Submession of lase or misading proofs of caim

Cate - 25.10.2049
Place Kolkala

FORM A
PUBLIC ANNOUNCEMENT
{under Regulation 6 of the insoivency and Bankruplcy Board of india (lasolvency Resctution
Process for Corporate Persons} Regulafions, 2016)
FOR THE ATTENTION OF THE CREDITORS OF MODERN INDIA CONCAST LIMITED

Ji

 Surnse Towars, Flat 51, 1348 Ballaghata Road

| 05 11.2019

Notee & hereby gven that the National Company Law Triounal has ondered the commencement o a
comorade msohancy resalulion procass of the MODERN INDIA CONCAST LIMITED on 22.10.2019
The creditors of MODERN INDIA CONCAST LIMITED, are hersby called upon 1o submil ther claims
with proof on o before 05.11.2019 to the interm reschsion professionat at the address mentionad

The financial creditors shall suberit their claims with peoof by electronic means only All ofher
crediiors may submd the claims with proof in persan, by post of by elecirone mears

Name and Sigrature of Inisrm Resoluton Professional:

{INDIACONCASTLIMITED
487

Regstrar of Companas- Kolkata
CINU2T106WB 1987PLC042185
|88, "Everest”  46C. Jawahanal Nehru Road,
Kokata- 100071
220018

19.04 2020

Jayshree Bhandari
Regn No:
BBIIPALG1/IP-PO1 174/2018-19/1 1838

Kotkats- 700015
Email: ip.bhandarijayshrea@gmail.com
Oiamond Prestige. Room No 113 18t Floor
414 AJC Bose Road, Kolkata-700017
Email: cirp.mic@gmailcom

‘Not applicable

Norapplicable

Wieb link - https. Vil gov inhomerdownivads
Physical Address: Notappliatie

shall attrac! panalbas.

Jayshres Bhandan
Intarim Rasolution Profassional

BEIIPAIGIIP-PO1174/2018-19/11838




IN THE NATIONAL COMPANY LAW TRIBUNAL
KOLKATA BENCH
KOLKATA

IA (IB) No.756/KB/2021
in
CP (IB) Na 723/K+%/2019
In the matter of

An zpplication under section 60(5) of the Insolvency and Bankruptcy Cude, 2016
r2ad with rule 11 of the National Company Law Tribuna! Rules, 2016.

In the matter of:
Rishav Coke Product Private Limited Operational Creditor
Versus

Muodem India Con Cast Limited Corpor.:te Det:tor

Ard

In the matter of: 1o
Kashvi Power & Steel Private Limited ... Applicant

Versus
Sa v <umar Gupta, Liguidator of :
M = wena Con Cast Provwie Limited . St Respondent
Coram:
Mr. Rajasekher V.K. : Member (Judicial)
Mr. Balraj Joshi 3 Member (Technical)

Appearance: vie videoconferenca):
For the Applicax¢ ¢ Mr. oy Saha, Senior Advuuate
Mr. Supriyo Gole, Advocate

For the respondent/Liquidator : Mr. Vikash Singh, Advocate
Mr. Kavach Kashyap, Advocate

Date of Hearing: 01 November 2021
Date of pronouncement: 04 January 2022

ORDER

Feor: Rajascichas ¥~ rlemoer (Judicini;

1. The Court convened through video conferencing
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IN THE NATIONAL COMPANY LAW TRIBUNAL
KOLKATA BENCH, KOLKATA
IA (IB) No.756/KB/2021
in CP (IB) No.723/KB/2019

2. 1A No.756/KB/2021 is an application filed by Kashvi Power & Steel Private

Limited, seeking a declaration that the date of issuc of the sale certificate by the
Liquidator shall be deemed to be the date of acquisition of the Corporate Debtor
by the applic snt herein on a going concemn basis and to grant certain relicfs and

concessions as described at Annexure ‘A’ of the application at pages 23 to 27.

. The brief facts leading up to the present application are as follows:-

a. An order of liquidation dated 05 January 2021 passed by this Adjudicating
Authority, liquidation process commenced in respect of Modem India Con
Cast Limited. In terms of'the order, Mr. Sanjai Kumar Gupta, the Respondent
herein, was appointed as the Liquidator. This Adjudicating Authority
directed the Liquidator to sell the assets of the Corporate Debtor as a going
concermn.

b. The Respondent invited offers for sale of the assets of the Corporate Debtor
as going concemn by fixing the reserve price of 282.00 crore by an e-auction
notice dated 26 Miv 2021 published in newspapers.

3 ook

c. The applicant -pajrtil;ipated in the e-auction process by depésiting Earnust
Money Dcpos‘if (EMD) to the tune of Z5 crore and offering a bid of a sum of
2166 crore. The Applicant was declared the highest bidder on 01 July 2021,
and it was called upon to pay and a further sum of about ¥36.50 crore in order
to complete 25% of the total sale price of the total bid amount of ¥166 crore,
which the Applicant did. The Applicant, thus, in aggregate has deposited a
sum of €41.50 crore with the Liquidator which represents 25% of the bid
amount,

. In this factual conspectus, Mr. Joy Saha, learned Senior Counsel appearing for

the Applicant, submitted the Liquidator has not issued any Sale Certificate in
favour of the Applicant. It is further submitted that the process of restarting the
Corporate Debtor and recommencing the production process involves the
infusion of large amounts of funds towards working capital and further
investment would be required. Therefore, the A'p;ilicant must stand absolved of
any liability of the Corporate Debtor which has arisen prior to the date of
acquisition cf the Corporate Debtor.




IN THE NATIONAL COMPANY LAW TRIBUNAL
KOLKATA BENCH, KOLKATA
IA (IB) No.756/KB/2021
in CP (IB) No.723/KB/2019

5.

It is further submitted that the Applicant made the final payment on 07 August
2021 and the Liquidator called upon the Applicant to take possession of the
assets and properties of the said properties of the Corporate Debtor vide letter
dated 09 August 2021.

Learned Counsel further submits that the Applicant was approached by several
alleged creditors who threatened the Applicaat to stop and prevent the Applicant
from recommencing production and restarting the Corporate Debtor unless the
debts of the alleged creditors are paid.

It is further submitted that the purchase and takeover of the Cotporate ADebtor
as a going concern as per the Liquidation Process Regulations by the Applicant
will not be sufficient to run the operations of the Corporate Debtor. In order to
ensure smooth running of the business of the Corporate Debtor, it is imperative
that the Applicant is granted certain additional reliefs, concessions, relaxations
and.permissions which would be absolutely essential to run the business of the
Corporate Debtor as a going concern. Such reliefs are only intended for the
purpose of a successful running of the operations of the Corporate Debtor in the
future when a new management will strive to bring it back to its feet as.these
are crucial to kickstart the business of the Corporate Debtor and achieve value
maximisation of the Corporate Debtor. Mr. Joy Saha, Ld Sr Counsel, therefore,
urged the court to consider granting the reliefs and concessions prayed for vide

Annexure ‘A’ of the Application, at pages 23 to 27.

Mr Vikash Singh, learned Counsel appearing on behalf of the Liquidator,
submitted that he has no objection to the application.

We have heard Mr Joy Saha, learned Senior Counsel appearing for the
Applicant, and Mr Vikash Singh, learned Counsel appearing on behalf of the

liquidator, and perused the available records. :

. Regulation 32(e) of the IBBI (Liquidation Process) Regulations, 2016, after its

substitution vide Notification No. [BBI/2018-19/GNB/REG037 dated 22

Page 3 of 18
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IN THE NATIONAL COMPANY LAW TRIBUNAL
KOLKATA BENCH, KOLKATA
[A (IB) No.756/KB/202]
in CP (IB) No.723/KB/2019

October 2018, permits the Liquidator to sell the corporate debtor as a going
concern. The earlier regulation 32(c) also permitted the Liquidator to sell the
corporate debtor as a going concern. Regulation 32A, inserted vide Notification
No. IBB1/2019-20/GN/REG047 dated 25.07.2019, enjoinz the Liauidator first
to attempt the sale of corporate debtor as a going concern or the business of the
corporate debtor as a going concern if the Committee of Creditors (CoC) has so

recommended or where the liquidator is of such opinion by himself.

The concept of ‘going concern’ has already been considered by this
Adjudicating Authority in the judgment dated 25 November 2021 in IA (IB)
No.709/KB/2021 in CP (IB) No.176/KB/2018. In that judgment, the relevant
recommendations of the Insolvency Law Committee dated 26 March 2018, and
the definition of the term ‘going concern’ given in the Accounting Standards
(AS)-1 were examined. After doing so, it was concluded that in case of sale of
the corporate debtor as a going concern by the Liquidator, it is necessary to pave
the way for the smooth transition by grant of appropriate concessions and
waivers prior to the completion of the sale by the Liquidator by izsuc of
ertificate of Sale. Consistency fnjudicial dccision-making demands that the
same approach is followed in the present case also. It is also noted that the sale
as a going concern in the instant case is akin to starting with a clean slate which

rids the enterpiise of past backlog so as to render it viable.

In this view of the matter, the reliefs and concessions sought, and the orders

passed thereon, are encapsulated in the following table:

St | Prayer/ Annexure | Particulars of the reliefs Remarks
No. Clause No. and concessions prayed
1. | The principal | The date of issue of the | Granted, since it is a
prayer in  the | sale certificate shall be | going concem sale,
Application. deemed to be the date of | and the Applicant
acquisition (“Acquisition | should not  be
Date”) of the Corporate | saddled with the

| liabilities prior to
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Debtor by the Applicant
on a going concern basis.

the issue of Sale
Certificate.

Compliance under the Companies Act, 2013 and
other applicable laws and the applicable rulcs
thereunder for corporate actions envisaged.

Acquisition, the Board of

1(a) Entire  Issued  Share | Granted.
Capital of the said
Company  shall  be
reduced to Nil: any
consideration payable to
the Shareholders of the

‘| said Company including
any due towards ziny
unpaid dividend, share
application money, etc.
shall stand extinguished.

1(b) Ho approval/consent shall | Granted, however,
be necessary  for/| the company shall
cancellation  of  the | file all necessary
existing share capiial of | forms and
the said Company in | applications along
terms of section 66 and | with applicable fee
other provisions of the | with the Registrar of
Companics Act, 2013 and | Companies, it
other applicable laws. required.

1(c) No approval/consent shall | Granted, however,
be necessary for issuance | the company shall
of New Equity Shares in | file all necessary
accordance with section | forms and
42 and section 62(1)(c) of | applications along
the Companies Act, 2013 | with applicable fee
and other applicable law. | with the Registrar of

Companics, if
required.

1(d) From the Date of| Granted. However,

It shall be the
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Directors of the said | Applicant’s  own
Company be | responsibility  to

reconstituted as per the
Companies Act, 2013 by
removing tae erstwhile
directors and appcinting
the directors nominaied
by the Applicant and the
Registrar of Companies
do all such acts, deeds and
things that are necessary
in that regard and to
enable the said Company
to file relevant returns
required by law.

ensure  that the
necessary forms arc
duly filed with the
jurisdictional RoC,
by' paying  the
requisite fee. There
cannot be  any
automatic

recognition by RoC
of the new directors
without such filing.

1(e)

The Registrar of
Companies to record
satisfaction of all charges
that have been .reated
and remained wurigatisfied
prior to the Date of
Acquisition and
liquidator to  submit
necessary  compliance
including  filing  of

prescribed returns in this

regard with Registrar of
Companies and marking
necessary eatries thereof
in the Statutory Records
of said Company.

“debtor as a going

Granted, since sale
of the corporate

concemn is akin to a
resolution. of the
corporate ¢ debtor,
and = therefore
enables the
corporate debtor to
start on a clean
slatc. However, the
same  shall  be
subject to  the
applicant filing the
necessary  charge
relinquishment

forms along with a
copy of this order
with the RoC.

No action by creditors

2(a)

On and from the
Acquisition Date, no

Financiai Creditors or

Granted, since it is a
going concern sale,
and the Applicant
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Operational Creditors
shall be entitled to take,
initiate,  institute  or
continue any suits, steps
or proceedings against the
said Company or its
assets (whether by way of
demand, legal
proccedings, altemative
determination process
including arbitration or an
expert determination
process, the levying of
distress, execution of
judgments, decrce or
order, or otherwise) in
any court of law, tribunal,
arbitration panel or other
authority in any
jurisdiction  whalsoever
including  taking  any
action to  foreclose,
recover or enforce any
security interest created
by the said Company in
respect of its property
(including any . action
under SARFAESI)) for
the purpose of obtaining
payment of any liability.

2(b)

The creditors (secured or
unsccured) of the said
Company shall be
deemed to have issued
no-objection on  the
Acquisiticn Date and the
sceurity created in favour
of the secured creditors
shall be released,
extinguished and all the

in CP (IB) No.723/KB/2019
should not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.

Granted.
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financing and  security
documents shall
terminate without any
further act of the said
Company; it is further
- Ipraycd that the secured
craditers shall be directed
to return all the title deeds
and documents deposited
with  the  respective
sccured  creditors  be
returned to the said
Company/Applicant.

3 Related to Licenscs/ Approvals/Contractual
Rights and Benefits

3(a) All subsisting consents, | Granted subject to
licences, approvals, | payment of renewal
righis;~ . - entitlements, fees, if any, 1o the
& : benctiiy  and privileges | licensing

| whether  vnder  law, | authorities.
contract, lease or license,
granted in favour of the
said Company or to which
the said Company is
entitled to, including but
not limited to slag
procurement license,
shall, notwithstanding
any provision to the
contrary in their terms
and irrespective of the
commencement of the
insolvency/liquidation
proceedings under the
Code, in relation to the
said Company be deemed
to  continue  without
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disruption, for the benefit
of the said Company; and

3(b) All subsisting consents, | Granted subject to
licenses, spprovals  in | payment of renewal
respect of the factory of | fees, if any, to such
the said Company, shall | licensing

be renewed/regularized, | authorities.
subject to all compliances
in that regard by the said
Company/application and
from the Acquisition
Date;

3(c) All the existing contracts | Granted.
and arrangements with
the Existing Promotors/
Directors of the said
Company shall  stand
terminated on and from
the  Acquisition  Date,
Save and excepi the
contracts and
arrangements which shall
be terminated by the said
Company/ Applicant, all
other  contracts  and
arrangements shall
remain in existence on the
same terms and
conditions.

(d) The Liquidator to | Granted.
complete all compliances
for the period up to the
Date of  Acquisition
tncluding  filing  of
necessary documents and
returns with the Registrar
of Companies, Income
Tax Authorities, GST
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Authorities, Provident
fund Authorities, any
other Government
Authorities  should be
completed and necessary
‘entries .in that regard be
made in the statutory
records of the said
Company.

3(e)

Delays in filing of the
statutory records by the
said Company prior to the
Acquisition - Date  be
condoned  without any
liability of whatsoever
nature. Any filing done to
regularise  the
shall-be deemed to have

records

| been ‘filed in the normal

course within the
stipulated time.

The Applicant shall
make necessary
applications to the
concerned
authorities,
shall

who
consider the
same, keeping in
view the spirit of the
IBC legislation.

3(f)

The said Company/
Applicant would be
entitled to use any valid
warranties or guurantees
related to any plant and
machineries or  other
assets purchased prior to
the Acquisition Date.

Granted.

Related to Taxes

4(a)

The exception available
to a resolution applicant
in . the case  of
iuuplementation  of  a
resolution plan under
section 79 of the Income

Tax Act be extended to

The Applicant may
approach the
authority concerned
who would consider
such request under
the Income Tax Act,
1961,

keeping 1in

¥ 10
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4(b)

the Applicant and the said
Company as the instant
sale is a ‘sale as a going
concern’,

view the spirit of the
IBC legislation.

The  requirement  and
applicaiility of certificate
under section 281 of the
Income Tax Act, 1961
and provisions of taking
over its predecessor’s tax
liability under section 170
of the Income Tax Act,

be complied with
(consider ‘waived’) on
the Acquisition Date.

1961 shall be deemed to:

The Applicant may
approach the
authority concerncd
who would consider
such request under
the Income Tax Act,
1961, keeping in
view the spirit of the
IBC! [egislation.

4(c)

requirements to obtain
waivers  from  any tax
authorities including in
terms of section 115B of
the Income Tax Act, 1961
shall be deemed to have
been granted on the
Acquisition Date and the
procedure stated under
the aforesaid sections
shall be deemed to be
complied with on the
Acquisition Date.

Direct that any

The Applicant may
approach the
authority concerned
who would consider
such request under
the Income Tax Act,
1961, keeping in
view the spirit of the
IBC legislation.

4(d)

Direct that the
transactions

contemplated for sale of
the asscets of the said
Company under the e-
auction notice shall not be
considered as void under
section 81 of the Central

CERTIFIED TO BE TRUE COpY

Granted, since it is a
going concern sale,
and the Applicant
should not be
saddled with the
liabilities prior to
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Goods and Service Tax
Act, 2017 and the
concemned authority shall
not impose any successor
liability on the Applicant
and the said Company in
respect of such sale of the
assets of the said
Company.

the issue of Sale
Certificate.

4(e)

All  assessment/  re-
assessment/ revision/
penalty/ appellate or other
proccedi-ngs pending in
the case of the said
Company as on the
Acquisition Date, relating
to the period prior to that
date, shall stand
terminated ~ and all
consequentidl liabilities,
if any, shall bc waived
and shall be considered to
be not payable by the said
Company.

Granted, since itis a
going concern sale,
and the Applicant
shouid not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.

A0

All notices issued under
the provisions of the
respective Acts to initiate
any proceedings  viz.
assessment/ re-
assessment/ revision/
penalty etc. against the
said Company in relation
to the period prior to the
Acquisition Date shall be
considered  withdrawn
and shall not be
procceded against.

Granted, since it is a
going concern sale,
and the Applicant
should not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.
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4(g)

Any proceedings which
were kept in abeyance in
view of insolvency
process or otherwise shall
not be revived after the
Acquisition Date.

Granted, since it is a
going concern sale,
and the Applicant
shouid not be
saddled with ihe
liabilittes prior to
the issue of Sale
Certificate.

4(h)

No further demand for
period prior to the
Acquisition Date shall be
raised by the respective
Departments. '

4()

Granted, since it is a
going concern sale,
and the Applicant
should not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.

All  tax  litigations,
pro'sccutions, tax legal
proceedings, suits,
demands, notices, show-
cause notices, demand
notices, actions,
arbitration

administrative,

or
judicial,

quasi-judicial, regulatory,’

government or any
enforcement  agencies,
pending or threatened
against the said Company
or whose  outcome
adversely effects the said
Company arising prior to
or after the Acquisition
Date. shall be deemed to
have been withdrawn or
dismissed and will be
deemed to have been

- et
Granted, since it is a
going concemn sale,
and the Applicant
should not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.
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barred with effect from
the Acquisition Date.

5 Related to liability for past actions or omissions
or neni-compliance under applicable laws.

S(a) Direct that any noa- [ The Applicant may
compliance of provisions | approach the
of any laws rules, | authority concerned
regulations,  directions, | who would consider
notifications,  circulars, | such request under
guidelines, policies, | the Income Tax Act,
licenses, approvals, | 1961, keeping in
consents or permissions | view the spirit of the
including any suspension, | IBC legislation.
cancellation, revocation
or termination, by the said
Company and/or
Directors and/ cr Key
Managerial Pereons prior
to the Date oi /icquisition
shall be deemed w0 bhe
extinguished and/or
regularised automatically,
as the case may be, on the
Acquisition Date;

5(b) The relevant | Granted, since it is a
Governmental going concern sale,

Authorities  shall not
initiate any proceeding in
relation to any non-
compliances with
Applicable Law by the
said Company during the
period prior to the
Acquisition Date. Neither
shall the Applicant, nor
the said Company, nor the

and the Applicant
should not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.

dircctors, officers and
employees thereof
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appointed on and from the
Acquisition Date be liable
for  any
liabilities,
fines with respect tc or
pursuant to the said
Company not having in
place requisite licenses
and approvals required to

violations,

penalties  or

undertake its business as
per applicable law, or any
non-compliances of
applicable law by the said
Company.

ete.

Litigations, liabilities, inquiries, investigations,

Direct that all inquines,
investigations,

assessments, notices,
causes of action, suits,
claims,
litigations, arbitration, or
other judicial, regulatory
or administrative
proccedings against, or in
relation  to, or in
connection with the said
Company or the affairs of
the said Company (other
than against the Erstwhile
Promoters or  former
members of the
management of the said
Company), pending or
threatened, present
future, in relations to and
period prior to the Date of
Acquisition or arising on

or

disputes, !

account of the acquisition

Granted, since itis a
going concern sale,
and the Applicant
should not be
saddled with the
liabilities prior to
the issue of Sale
Certificate.
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shall be deemed to be
withdrawn or dismissed.

7 Land and property related reliefs

7(a) Each asset (including | Granted. The
properties, whether | Applicant/
frechold, leasehold or | Corporate Debtor to
license basis) of the said | approach the
Company shall be vested | concerned statutory
in the said Company free | and regulatory
and  clear of all | authority, if
encumbrances from the | required.
Acquisition Date; -

7(b) Waiver of any property | Granted, since it is a
tax, lease rent shall be | going concern sale,
deemed to have been|and the Applicant
permanently extinguished | should not  be

, with -~ effect from the | saddled with  the
i Acquettion Date; liabilities prior to
the issue of Sale
Certificate.
7(c) Further the Adjudicating | Granted.

Authority may be pleased
to direct that the change in
control  of the said
Company pursuant to sale
and transfer of the said
Company as a going

concern shall not
constitute any transfer of
such lands under

Applicable Laws and
accordingly no further
act, deed or thing shall be
necessary to be complied
with by the said Company
under the Applicable
Laws and it shall be

el
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deemed that all such
statutory compliances
have stood complied with
on the Acquisition Date
so that the said Company
continues to cnjoy
continuous ownership use
possession and
occupation of the lands in
question  without any
interruption or objections
or obstructions in order to
keep the said Company a
going concern;

10. 8 Others

B(a) The said Company/ | Granted.
Applicant  shal! be.
allowed to pursuc” and/o
contest any ciaim made
by the said Company,
including Lut- without
limitation, claims from
the insurance and
subsidy.

8(b) Statutory Authorities | Granted.
shall release any deposits,
incentives, benefits,
subsidies, etc., if any, due
to the said Company
expeditiously to ensure an
early revival of the
business of the said
Company;

8(c) The Liquidator to | Granted.
cooperate  with  and
provide all necessary
support and assistance to

LER‘ELEJ&QM BE TRUE COPY
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the Applicant including
handing over of all
papers, documents,
relevant  letters/notices,
fixed asset register of the
said Company, etc. for the
period prior to the
Acquisition Date.

13. The application bearing [A (IB) No. 756/KB/2021 is disposed of accordingly.

14. The Registry shall e-mail copy of this order to the Counsel on record for the

Applicant and for the Liquidator, and the Liquidator, for information and for

taking necessary steps.

IS. Certified Copy of this order may be issued, if applied for, upon compliance of
all requisite formalities.

Balraj Joshi Rajasekhar V K.
Member (Technical) Member (Judicial)
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