
8lf{il gfi5R/Government of lndia

$Tilr fATE 3rA+6 qHINRLTR SPECIAL ECONOMIC ZONE

ErFfdq f+rrrf Department of Commerce

ErFr-q 3ik r{-cIrr TiTrilq/M i n i stry of G o m me rce & I n d u stry

G-.frra' q-dfl, 
W-tT \rffq.fl3il ro-a, dtefr +ifra/Nizam Palace, 2nd MSO Building, 4th Floor

2s4l4 (,-+S di-s tE +im+ra'-700 o2ol 23414 AJC Bose Road Kolkata-7OO O2O',

tffid l ? hone'.2287 -2263,2287 -7 923,228 1 -3 1 1 7 ; s-69 / F a x ( 0 3 3 ) 2 287 -3362,

f,Ae lEmaiI: fsez@nic in; d-qq"r$z /Website: http://fsez gov in

^nAM
;l--J \-l
tSez

The Additional Director General of Foreign Trade,
Government of lndia,
Ministry of Commerce & lndustry,
4, Esplanade East, Kolkata-700069.

The Dy, Commissioner of Customs,
Barasat Customs Division,
15/1, Strand Road, M, S. Building, 4th Floor,
Kolkata-700001.

Subject: Agenda for Sth Unit Approval Committee (UAC) meeting for
100Yo EOUs in respect of M/s Modern lndia Con-cast Pvt. Ltd.,
scheduled to be held on27-06-2023 at 1.00 P.M.-regarding

Sir,

The Sth Unit Approval Committee (UAC) Meeting for 100% EOUs is scheduled
to be held on27-06-2023 at 1.OO P.M. al2nd MSO Building,4th Floor, Nizam Palace,
Kolkata through Hybrid Mode under the Chairmanship of Zonal Development
Commissioner, Falta Special Economic Zone.

2. The Agenda for the meeting & Link for VC will be sent shortly.

3. Therefore, it is requested kindly to make it convenient to attend the meeting
on the aforesaid date & tlme

No. C-3501 I 101 12021-FSEZ (EOU)/

To

Date: 20.06.2023

Yours faithfully,

/a /23
Deputy Development Commissioner

&
Head of Office
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AGENDA FOR sTH EOU UAC MEETING TO BE HELD ON 27.06.2023

Aqenda no. 1: Request of new management of M/s Modern lndia Con-Cast
Limited for 100% EOU status.

The 100% EOU Letter of Permission (LOP) No. 2(1)lM-2312008/466 dated

05.05.2008 of M/s Modern lndian Con-Cast Limited (hereinafter referred as unit), for
manufacture and exporl of Ferro Manganese and Silico Manganese from its factory at
Bhuniaraichak, J ,L - 122, Haldia, Purba Midnapur, West Bengal, expired on 24.02,2020.

Prior to expiry of the LOP, on 2210.2019 the unit went into Corporate lnsolvency
Resolution Process (CIRP) by the order of Hon'ble National Company Law Tribunal, Kolkata
Bench (hereinafter referred as NCLT) vide order reference No. CP(lB) No. 723lKB12019
dated 22.10.2019 (copy attached as Annexure l).

On 04,01.2022 NCLT ordered liquidation of the unit as 'Going Concern' vide order
reference No, lA(lB) No, 756/KB12021 (copy attached as Annexure ll). Orders amongst
others relevant to the agenda are briefed below:

i. All subsisting consents, licenses, approvals, rights, entitlements, benefits and
privileges granted in favor of the unit shall be deemed to continue without
disruption for the benefit of the unit and shall be renewed/regularized on
payment of renewal fees (if any) to the licensing authority [ref: Sl. No.
1 2.5.3(a,b) of the orderl.

ii. From the date of acquisition the Board of Directors of the unit shall be
reconstituted as per the Company Act 2013 by removing the erstwhile
directors of the unit and appointing new directors I ref: Sl.No. 12.5.1(d) of
the orderl.

iii. Since it is a 'Going Concern' sale, the buyer of the unit (new management)
should not be saddled with the liabilities prior to the issue of sale ceftificate

[ref: Sl. No. 12.6.4 (e,f,g,h,i) of the order].

Accordingly, the new management of the unit vide letter No. NIL dated 22.06.2022
requested for the 100 o/o EOU license (copy attached as Annexure lll).

Relevant provisions of Foreign Trade Poticy& Hand Book of Procedures, 2023:

a. Para 6,1 (h) : "On completion of validity of LOP/LOI as provided for in

paragraph 6.05 of FTP, it shall be open to unit to continue under scheme or opt
out of scheme, Where unit opts to continue, DC/Designated Officer will extend
validity of the LOP/LOl ... ... .,, ,'.

b. Para 6.1 (c) : "....,..,,Once unit commences production, LOP/LOI issued
shall be valid for a period of 5 years for its activities. This period

may be extended furlher by DC for a period of upto 5 years at a time.. ' .. ' ."'

c, Para 6,34 (f) : " DC/Designated Officer shall have power to authorize
change in name of company or implementing agency and change from a

company to another provided new implementing agency/company undertakes to
take over assets and liabilities of existing unit",

ln view of above, and to comply the orders of Hon'ble NCLT, following are
placed before UAC for aPProval:

1. Renewal of unit's EOU LOP no,2(1)lM-2312008l466 dated 05,05,2008 for 5

years w.e.f. 23.02.2020.

2. Reorganization of the unit (i.e. change in name of Directors).
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Sunrise Towers, Flat 5L

1348 BeliaghataRoad,Kol 700015

Jayshree Bhandari
lnsolvency Professional

Regn. N o I BB /l PA-00 U lP -P OttT 4 / 2018-19/1 1838
E: ip.bhandarijayshree@gmail.com
M:9831270975

To,

Mr. Ratan Nondan
ADC

Falta special economic Zone
Ministry of Commerce and lndustry, Government of lndia
4th Floor, 2nd Floor MSO Building Nizam palace

23414 NC Bose Road, Kolkata 7OOO2O

Ph :033 2287 2263 17 9 23 I 228!31t7 I 9 67 43o9os4
Email : fsez@nic.in

2sl70l20ts

Con Cast Limited(ClN: U27106W81987P1C04218G).

dt.14.1.2015, Green Card no. 504 valid till 23.02.2020

Dear Sir/Madam,

This is to inform you that, CIRP of Modern lndia Con Cast Limited commenced by the order of
National Company Law Tribunal, Kilkaii Bench, foifiatai (NCLT) on 22nd october 2019. The
copy of the NCLT order reference no. CP(lB) No.723/KB//2019 is enclosed foryour kind perusal.

The NCLT vide its above-mentioned order has been pleased to appoint me i.e. Mr. Jigar Shah,
lnsolvency Professional having Registration No, lBBl/lPA-001/lP-Po117412078-79/11838, as the
lnterim Resolution Professional (lRP), in accordance with Section 16 of The lnsolvency
Bankruptcy Code, 2016 (Code).

The lnterim Resolution Professional has made a public announcementon 26/!0/2019 in Form-A
which is circulated in the newspapers Financial Express (English)and Aajkaal(Bengali). A copy of
the public announcement is enclosed for your kind perusal.

As per section 17 of the Code, the powers of the Board of Directors of Modern lndia Con Cast
Limited stand suspended and such powers shall be vested with me, i.e. the lnterim Resolution
Professional appointed by the order of the NCLT. Moreover, as per the provisions of Section
17(1) (d) of the Code, the financial institutions maintaining the bank accounts of The Corporate
Debtor shall act on the instructions of the lnterim Resolution Professional in relation to such
accounts. \ , rr i'



It may further be noted that in consonance with the stipulations contained in section 14 of the
code,

(1) Subject to provisions of sub section (2) and (3), on the insolvency commencement date a
moratorium has been declared vide the aforesaid order passed by NCLT ,whereby , inter alia, the
following shall be prohibited :

a) The institution of suits or continuation of pending suits or proceedings against the Corporate
debtor including execution of any judgment , decree or order in any court of law , tribunal,
arbitration panel or other authority;

b) Transferring , encumbering , alienating or disposing of by the corporate debtor any of its
assets or any legal right or beneficial interest therein;

c) Any action to foreclose ,recover or enforce any security interest created by the Corporate
debtor in respect of its property including any action under the Securitization and
Reconstruction of Financial Assets and enforcement of Security lnterest Act ,2OO2;

d) The recovery of any property by an owner or lessor where such property is occupied by or in
the possession ofthe Corporate Debtor.

(2) The supply of the essential goods or services to the corporate debtor as may be specified shall not
be terminated or suspended or interrupted during the moratorium period.

(3) Theprovisionofsubsection(1) shall notapplytosuchtransactionsasmaybenotifiedbythecentral
govemment in consuhation with anyfinancial regulator.

(a) The order of moratorium shall have effect from the date of such order till the completion of the
CIRP. Provided that where at any time during the CIRP, if Adjudicating Authority approves the
resolution plan under sub - section (1) of section 31 or passes an order for liquidation of corporate
debtor under section 33 ,the moratorium shall cease to effect from the date of such approval or
liquidation order, as the case may be.

This instant intimation w.r.t initiation of CIRP and appointrnent of lnterim Resolution Professional is for
your information and record.

Kindly acknowledge the receipt of this document

Thanking you,

nal
For Modern lndia Con Cast Limited
I BBt/t pA-00 1 / tp -po717 4/2018-19/1 183S

Enclosed:

(a) A copy ofthe NCLT order dated [date ofthe order]
(b) A copy of the Public Announcement made under Regulation 5 of the lnsolvency and Bankruptcy

Board of lndia (lnsolvency Resolution Processfor Corporate Persons) Regulations, 201G.
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cP (tB) No. 723/KBl20t9
Rishav Coke Prcduct Pvt, Ltd, vs. lt,lodern lndla Con-Cast Ltd.

In the National Company Law Trlbunal

Kolkata Bench

Kolkata

c.P. (lB) No. 723lKB lz}Le
ln the matter o-f,

An application for initiation of corporate insotvency resolution process by an

operational creditor under section 9 of the lnsolvenry and Bankruptcy

code, 2016 read with Rule 6 of the lnsotvency and Bankruptcy (Application

to Adjudicating Authority| Rules, ZOL6.

And

ln the matter ofl

M/S. RTSHAV COKE PRODUCT PR|VATE L|M|TED, CtN:

u51909w82011PTC164224, office at Mukherjee Medical Hall, Kada Road,

Durgapur -7L3203;

... Operational Creditor

Versus

ln the matter of :

M/s. MODERN INDIA coN-cAsr LlMlrED, ctN: u27r06w81987p1C042166,

having its registered office at 18 D, Everest, 46c, J.L. Nehru Road, Kolkata

70007L, West Bengal, lndia

,......Corporate Debtor

Date of pronouncementoforder ; 22110/2019

5.1' -
SJ},



CP (tB) Na,?Z3/KB/Zat}
Rishav Cake Product Fvt, Ltd. vs, MocJetn lndia Con-Cast Ltd.

Founsqlon,Record :

1.. MR. PREM NARAYAN KHANDEIWAL

Z, MR. MAINAK BOSE, Advocate
3. MR, SHOVAN GHOSll, Advocate
4, MR, RISHAV I(ARNAN|, Advocate

I For Operational

Creditor

I

J For Corporate Debtor

I

ORDER

1. This application under section 9 has been filed by rhe M/s.

Rishav coke Product Private Llmited, hereinafter referred to as the

"operational creditor" through one of its Directors namely Ranjit

Kumar, who has been duly authorized vide Board Resolution dated

26th fu'larch, ZCI19 to file the present petition under section g of the

lnsolvenry and Bankruptcy code, z0t6 against M/s. Modern lndla

concast Limited, a corporate entity, havin8 its Registered office at

Kolkata, hereinafter referred to as the ,,Corporate 
Oebtor,,"

z. tt is stated in the application that the operational creditor had

supplied goods to the corporate Debtor against purchase orders, by

tax pald invoices and delivery notes issued by the corporate Bebtor

fronr tlme to tlme, the copies of orders have been placed on record

elong wlth the application. tt is submitted that finetty the eorporate

CtgJz



cP (lB) No.723lKB/201e
f,ishav Coke Product put, Ltd. vs. Modern tndia Con.Ca*t Ltd.

Debtor faited to make the payment of Rs. L,Ag,72,B6L.gOl- {Rupees

one crore Nine Lacs Seventy Two Thousand Eight Hundred sixty one

and Faise Ninety only) having fallen due, which is reflected in the two

ledger accounts duly counter-signed by the corporate Debtors and the

two bank statements,

It is further submitted by the operational creditor that the

Corporate debtor has paid only a sum of Rs" 10,00.000/-by way of

RTGS and, thereafter, no payment was made and thus suppty of goods

was also dlscontinued by the operational creditor. The operational

Creditor issued a notice of demand dated 4th April, 2019 in Form 3

which was duly received by the Corporate Debtor and a reply thereto

was also sent on 12th April, 2019, The Operational Creditor has also

filed an affidavit under section 9(3) (b) of the Code deposing therein

that there is no notice given by the Corporate Debtor relating to a

dispute of the unpaid Operational Debt as specified under Section 9.

The Operational Creditor has also filed a confirmation of debt by the

Corporate Debtor and a statement of bank account where deposits

are made and credits received normalty by the Operational Creditor in

respect of Debt of the corporate Debtor. Since the outstanding debt is

inclusive of the interest, it would be appropriate to mention here that

all the invoices of the Operational Creditor had the interest clause

thereby entitling to the Operational Creditor to the payment of

lnterest as well on detayed pryfiTcnt. The Operational Creditor has,

however, not proposed the name of any resolution professional.

{<.1'



CP (tB) No.7zllK9/za13
Rishav Coke Product Pvt. Ltd. us. Modprn tndia Con_Cast Ltd.

4. we therefore, have noticed that there is an outstanding debt

owed to the operational creditor by the corporate Debtor to the tune

of Rs. 1,09,72,869,90/- which fell due on l.5r April, 2lfi andthe same

having not been paid by the corporete d€btor in spite of dernand

notlce dated 4th April, 20tg and there being no mention of any pre-

existlng dispute in the reply dated 12rh April, 201g sent by the
corporate Debtor to the operational creditor, and the fact that the
application is otherwise complete in all respects, and the claim of
Debt is within the period of limitation, we have no other option but to
hold that the operationat creditor has been able to make out a valid

case of initiation of corporate lnsolvency Resotution process against

the Corporate Debtor.

5. we therefore admit the petition wittr the following

directions/Orders:-

ORDER

i) rhe application filed by the operational creditor under section

9 of the lnsolvency & Bankruptcy code, 20L6 tor initiating

corporate lnsolvency Resolution process against the corporate

Debtor, M/s. Modern India con-cast Limited is hereby

admitted.

ii) we hereby declare a moratorium and public announcement in

accordance with Sections 13 and 15 of the lBC, 2016.

T*Ld.
3J



cP (rB) No.TZ3lKBl20r9
Rishav Coke Product pvt. Ltd. vs. Modern tndia Corr{ast ttd,

Moratoriurn is declared for the purpo$es referred to in sectioft

L4 of the lnsolvency & Bankruprcy focie, zoL6. The IRp shall

cause a public annQuncement of thE initiation of corporate

lnsolvency Resolution process and call for the submission of
claims under section 15" The public announcement referred to
in clause (b) of sub-section (1) of section 15 of rnsorvency &

Bankruptry Code, 2018 shaI be made irnmediately.

Moratorium under section 14 of the lnsolvency & Bankruptcy

Code, 2016 prohibits the following:-

a) 'rhe instltrition of suits or continuation of pending suits or
proceedings against the corporate debtor including

execution of any judgement, decree or order in any court of
law, tribunal, arbitration panel or other authority;

(b) Transferring, encumbering, alienating or disposing of by the

corporate debtor any of its assets or any legal right or

beneficia I interest therein;

(c) Any action to foreclose, reeover or enforce any security

interest created by the corporate debtor in respect of its
property including any action underthesecurifization and

Reconstruction of Financial Assets arrd Enforcement of

Security lnterest Act, 2002 (54 of Z00Zl;

rlt)

tv)

\}



CP (rB) No. TzZlKBlaoTs
Rishav Coke Product Pvt. Ltd. vs. Modern lndla Con"Calr Ltd,

{d}The recovery of any property by an owner or lessor where

such property is occupied by or in the possession of the

corporate debtor.

The supply of essential goods or services to the corporate

dehtor es may be specified shall not be terminated, suspended,

or interrupted during moratorium period.

The provisions of sub-section (1) shall not apply to such

transactions as may be notified by the Central Government in

consultation with any financial sector regulator.

The order of rnoratorium shall have effect from the date

of adrnission till the completion of the corporate

insolvenry resolution process.

Provided that where at any time during the Corporate

lnsolvency Resolution Process period, if the Adjudicating

Authority approves the resolution plan under sub-section (1) of

Section 31 or passes an order for liquidation of the corporate

debtor under Section 33, the moratorium shall cease to have

effect from the date of such approval or liquidation order, as

the case may be.

Ms. Jayshree Bhandari, of Sunrise Tower, FIat 51, 1348,

Beliaghata Road, Kolkata 700015, registered with lnsolvency

and Bankruptcy Board of lndia, having registration number

rBBr/rpA-0ox/rp.p01r74l2st8-19/1x838. E-mail tD:

sJ ',.,,

v)

VI,l

vii)

viii)

ix)



CP (rB) No,723lKBl2oI9
Rlshav Coke Product Pvt, Ltd. vs, ModErn lndla Con"Cast Ltd.

lp.bhandariiavshree@pryrallcom, Mobite No. 9831270975, is

hereby appointed as lnterirn Resolution Professional by this

fribunal for ascertaining the particulars of creditors and

convening a meeting of Committee of Creditors for evolving a

resolution plan subject to production of written consent within

one week from the date of receipt of this order,

The lnterim Resolution Professional should convene a

meeting of the Committee of Creditors and submit the

resolution passed by the Committee of Creditors and shall

ldentify the prospectlve Resolutlon Applicant within 105

days from the insolvency cornmencement date,

The Corporate Applicant is directed to deposit Rs. 3,00,000/-

(Rupees Three Lacs Only ) in the ESCROW Account in SBI to be

operated through the Registrar NCLT, Kolkata Bench, for the

purpose of meeting the preliminary expenses for initiating the

CIR Process by the lRP. IBP can clairn the preliminary expenses

and fees subject to the approval by the CoC and after

constitution of CoC.

Registry is hereby directed to communicate the order to the

Operational Creditor, the Corporate Debtor and to the l.R.P. by

Speed Post as well as through E-mail.

(;-
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x)

xi)

xii)
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cP (rB) No,T1s1KB|ZOXS

Rishav Coke Product Pvt. Ltd. vs. Modern lndia Cc,n"Cast Ltd.

xiii}. List the matter on 25th November, 2O19 for filing of the

progress report.

xiv) certified copy of the order/Free copy may be issued to ail the

concerned parties, if applied for, upon compliance with all

req uisite forma lities,

(Harlsh Ghander SuriI

Member (T)

Signed on this, the 22nd day of October, 2019.

VC

lr
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Mr. Rajasekr\r.r V.K.

Mr. Balraj loshi

,4"ppearanre,, /vie i'! lecct nferenrq) :
For the Applicai,t

For the respondent/Liquldator

Operatlonal Creditor

Corpor,:ru Debtot

Member (Judiciat)

Member (Technical)

Mr. Joy Saha, Senior Advui:ate
Mr. Supriyo Gole, Advocate

Mr. Vikash Singh, Advocate

Mr. Kavach Kashyap, Advocate

Date of Hearingt 0l November2O2l

Date of pronouncement: Ol trrrrrxrry 2022
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2. lA No.756/l(Bl2O2l is an application filed by Kashvi Power & Steel Private

Limited, seeking a declaration that the datc of issuc of thc salc certificate by thc

Liquidator shallbe desmed to bc the datc olacquisition of the Corporate Dcbtor

by thc applir rrnt herein on a going conocrn basis and to grant ccrtain relir'l's rrnd

concessions as ttesorihcd al Annexure 'A' of the application at pages 23 to 27 -

3. The briel facts leading up to the present application are as follows:-

a. An order of liquidation dated 05 January 2021 passed by this Adjudicating

Authorify, liquidation process comrnenced in respect of Modern India Con

cast Limited. In terms of the order, Mr. Sanjai Kumar Gupta, the Respondent

herein, wm appointcd as tlie Liqrridator- This Adjudicating Authority

rJirected thc Lrquidator to sell the assel.s of thc Corporate Dr:btor as a going

concern.

b" The Respondent invited offers for sale o[the assets of the Corporate Dcbtor

as going cqnc$rn lry Frxing the reserve price of t82.00 crore by an e-auction

noticc datcd 26V; v 202i'ptrblished in ncwspapers"

o.'tir" applicant pnrticipateel in the e-auction process by depositing Eamust

Money Depo.sit (gLIDt to the tune of t5 crore and o(fering a trid of a surft of

{166 crore. The Applicant was declared tha highest biddor on 0l July 2021'

and it was called upon to pay and a further sumof about t36'50 crore inorder

to complete 25olo of the total sale price of the total bid amount of ( 166 crore,

whiqh thc Applicant did. Thc Appticant, thus, in agBt$gate haq.deposited a

sum of t41.50 crore with thc Liquidator whish ropresents 25o/o oF the bid

amount.

4. In this factual conspectus, Mr. Joy Saha, learned Senior Counsel appearing for

the Apptioant, submitted tho Liquidator has not issued any Sale Certificate itr

favour of the Applicant. It is further submitted that the p(rcess of restarting the

Corporate Debtor and recommencing the production process involves the

infusion of large amounts of funds towards working capital and further

investment would be required. Thereforen the Applicant must stantl absolved of

any liability of the Corporate Debtor which has arisen prior to the date of

acquisition cf the Corporate Debtor'
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IN I'T{tJ NAI'IONAL COMPANY LAW TR.IIIUNAL
KOLKA"TA BNNCI1, KOLKATA

tA (lB) No.7s6tKBl202l
in CP (lB) No.723lKB/20 l9

It is further submitted that the Applicant made the f,rnal payment on 07 August

2021 and the Liquidalor called upon the Applicant to take possossion of the

assets ard properties of the said properties of the Corporate Dobtor vde lettet

dated 09 August 2021.

Leamed Counsel further submits that the Appticaut was approached by several

alleged creditors who threstened the Applicant to stop and prevent the Applicant

frorn recommencing production and restarting the Corporate Debtor unless the

debts of the alleged oreditors are paid.

It is further submitted that the purchase and takeover of the Conporate Debtor

as a going concern as per the Liquidatron Process Regulations by the Applicant

will not be sufficient to run tho operations of the Corporate Debtor. In order to

ensure smooth.runniog of the business of the Corporate Debtor, it is imperative

that the Applicant is granted certain additionat reliefs, concessions, relaxations

and.permissions whioh would be absolutely essential to run the business of the

Corporate Debtor as a going concenr, Such reiiofs aro only intcnded for the

purp,ose of a successful running of the operations of the Corporate Debtot in the

future when a new management will strive to bring it back to its feet as-these

are crucial to kickstrrrt the business of the Corporate Debtor and aohieve value

maxirnisation of the Corporate Debtor. Mr. Joy Saha, Ld SrCounsel, therefore,

urged the court io consider granting the reliefs and conrlessions prayed fot vtde

Annexure 'A' of the Application, at pages 23 to 27.

Mr Vikash Singh, learned Counsel appearing on behalf of the Liquidator,

submitted that he has no objection to the application.

Wo have heard Mr Joy Saha, leamed Senior Counsel appoaring for the

Applicanf and Mr Vikash Singh, learned Counsel appearing on behalf of the

liquidator, and perused the available records.

Regulation 32(e) of the IBBI (Liquidation Process) Regulations, 2016, after its

substitution vrde Notification No. [BBU20I8-19/6NB/REG037 dated 22

7

9.

10.

6.
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IN TIIE NATIONAL COMPANY LAW TzuBUNAL
KOLKATA BENCH, KOLKAI'A

IA (lB) No.756lKtst2D?t
in CP (lB) No.723lKB/2019

October 2018, permits the Liquidator to sell the corporate debtor as a going

cooccm. Thc carlier regulation 32(c) also permitted the Liquidator to sell the

corporate dcbtor as a going concern. Regulation 32A, inserted vfde Notification

No. IBBV2Ot9-20/GN/REC047 datcd 25.U'7.2019, enjairrs the Liouidator first

to atteinpt the sale ofcorporate debtor as a going concem or thc business of the

corporate ciebtor as a going concern if the Committee of Creditors (CoC) has so

recommended or where the liquidator is of such opinion by himsetf.

ll. The concept of 'going concern'has already been considered by this

A judicating Authority in the judgmcnt dated 25 Novembet 2021 in lA (lB)

No.709/KB/2021 in CP (lB) No.l76lKB/2018, In that judgment, the relevant

rccommendations of the Insolvcncy Law Committse date(t 26 March 201 8, and

the definition o[ the tenn 'going concern' given in the Accounting Standards

(AS), I were examined. After doing so, it was concluded that in case of sale of

Ihe corporate debtor as a going concern by the Liquidator, it is necessa.ry to pave

the wav for the smooth transition by grant of appropriate clt,cessions rnd

r.r,aiveri prior to rhe complction of the sale by the Liquidator hy ii;rul of

rjcrtificate of Sale. Consistency rn judicral dccision-making demands that thc

same approach is followcd in the present case also. [t is also notcd that the salc

as a going concern in the instant case is akin to starting with a clean slate which

rids the enterprise ofpast backlog so as to render it viable.

12. In this view of the matter, the reliefs and concessions sought, and the orders

passed thereon, are encapsulated in the following table:

sl
No.

Praryerl Annexure
Clause No.

Particulars of the reliels
and concessions preyed

Remarks

l The principal

prayer in the

Application.

The datc of issue of the

sale certificate shall be

deemed to be the date o[
acquisition ("Acquisition
Date") of the CorPorate

Cranted, since'it is a

going concem sale,

and the Applicant

should not bc

saddled with the

liabilitics prior to

<)



Debtor by thc Applicant
on a going concem basis.

the issuc of Sale

Certificate.

2. I Compliance under the Companies Act, 2013 and

othcr applicable laws and the applicable nrlcs

thereunder for corporatc actions envisaged.

3 I (a) Entire Issued Share

Capital of the said

Company shall be

reduced to Nil: any

consideralion payable to
thc Shareholders of thc

said Uompany including
any due towards any

unpaid dividend, sharc

application money, etc.

shall stand extinguished.

Granted.

t(b) I'lo approvaUconsent shal l

bc neccssary for'
canucllation of the

existing share capiial of
the said Company in
terms of section 66 and

other provisions of the

Comoa,uics Act, 2013 and

other applicable [aws.

Granted, however,

thc company shall

file alt necessary

forms and

applications along

with applicable fee

with the Registrar of
(-ompanies, if
required.

I (c) No approvaVconsent shall

be necessary for issuance

of New Equity Shares in

accordance with section
42 and section 62(l)(c) of
thc Companics Act 2013

and other applicable law.

Granted, however,

the company shall

file all nccessary

forms
applications along
with applicabte fec

with the Registrar of
Companics, if
rcquircd.

and

| (d) From the Date of
Acquisition, the tsoard of

Granted. Ilowever,
It shall bc the
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Directors of thc said

Company be

reconstituted as per the

Companies Act, 2013 by
removing tiu: crstv,hile
directors anti a5:.;reip1i11g

the dircctors nominarcd
by the Applicant and the

Registrar of Companies
do all such acts, deeds and

things that are necessary

in that regard and to
enablc the said Company
to file rclcvant returns
required by law.

Applicant's own
re.sponsibility to
ensure that the

necessary forms arc

duly filed with the
jurisdictional RoC,
by paying the

requisite fee. Therc
cannot be any
automatic

recognition by RoC
of the new directors
without such filing.

The Rcgistrar of
Companies to record
satisflaction of all chargr:s

that havc been , rentcd

and rcmained rrrriat: s{ieri
prior to thc [)ate of
Acquisition and

liquidator to submit
necessary compliancc
including filing of
prescribcrl returns in this

regard with Registrar of
Companies and marking
nscessary entrics thereof
in the Statutory Rccords

of said Company.

Cranted, since sale

of thc corporate

debtor as a going
oLrnccnt is akin to a

rcsolution of the
r;orporate , dcbtor,

and theretbre

enables the

corporate debtor to
start on a clean
slatr:. l{owever, the

same shall be

subject to the

applicant filing thc

necessary charge
relinquishment

forms along with a

copy of this order
with the RoC.

4 2 No action by creditors

2(a\ On and flrom the

Acquisition Date, no
Financiai Creditors or

Granted, sincc it is a
going concern sale,

and the Applicant
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Operational Creditors

shall be entitled to take,

initiate, institute or

continuc any suits, steps

or proceedings against the

said Company or its

assets (whether by way ol
demand, legal
proccedings, altcrnativc
determination process

including arbitration or an

cxpert determination
process, the levying of
distress, exccution oI
judgments, decree ()r

order, or otherwise) in
any court of law, tribunal,
arbitration panel or other
authority in any
jurisdiction whatsoever

including taking any

action to floreclose,

recovcl' or enforce any

security intercst createtl

by the said Company in
respecl ol its property

(including rny action

under SARFAESI)) for
thc purpose of obtaining
payment ol any liability.

should not be

saddled with the

liabilities prior to

thc issue of Sale
(lertificate.

2(b) Thc creditors (sccured or
unsecured) ol the said
Company shall be

deemed to have issued

no-objection on the

Acquisiticn Date and the

sccurity crcatud in favour
of the secured creditors

shall bc released,

extinguished and all the

Grantcd.
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hnancing and security
documents shall
terminate without any
further act of thc said
Conrnany; it is furthor

F.a'lcd lhat the secured
crt:ciitors shall bc directed
to return all the title deeds
and documcnts dcpositecl

with the respective
sccured creditors be
retumed to the said
Company/Applicant.

Related to [,icenscs/ Approvals/Contracrual
Rights and Benefits

I All subsisting consents,

I lic.:nces, approvals,

contract, lease or licsnse,
granted in favour of the
said Company or to which
the said Company is

" 
I entitled to, rnrlurling but
not limited to slag
procurement licensc,
shall, nonrith.standing
any provision to thc
contrary in their tcrms
and inespective of the

I conrmencement of the
i nsolvencyiliquidation
proceedings under the

I Code, in rclarion ro the

I said Company l-re deemed
to continuc without

Granted subject to
payment of renewal
[ees, if any, to thc
licensing

authorities.
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disruption, for thc benefit
of the said Company; and

l(b) All subsisting consents,

licensr:s, ,in[rr,rvals in
respect of the factory o[
the said Company, shall
be renewcd./rcgularizl.d,

subject to all compliances

in that regard by the said
Company/application and

from thc Acquisition
Date;

Granted subject to
payment of rcnewal

fees, if any, to such

licensing
authorities.

.l(c) All thc existing conuacts

and arrangoments with
the Existing PromotorV
Direotors of the said
Company shall starrc!

tcrrnirratsd un and fiom
the Acquisitiort Date.

Savc and excepi the

contracts and

arrangements which shall

be terminated by the said
Company/ Applicant, all
other contracts and

arrangements shall
remain in existcncc on the

same terms and

conditions.

3(d) The Liquidator to
completc all compliances
for the period up to the

Date of Acquisition
including filing of
nccessary documcnts and

returns with the Rogistrar

of Companics. [ncome
Tax Authoritics, GST

Granted.
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Authorities, Provident

fund Authorities, any

other Government

Authorities should bc

completed and neces.sary

entries in that regard be

made in thc statutory

records of thc said

Company.

3(e) Delays in filing of the

statutory records by the

said Compaoy prior to thc

Acquisition Date be

condoncd without any

liability oI whatsoe ver

nature. Any filing done to

regularistr the rccords

shall be deemed to have

been filed in the normal

course within the

stipulated time.

The Applicant shall

make neccssary

applications to the

concemed

authoritics, who

shall consider the

same, kecping in
view the spirit of thc

ItsC [egislation.

The said Company/

Applicant would be

cntitled to use any valid
warrantics or gurrantt:es

related to any plant and

machineries or other

assets purchased prior to
thc Acquisition Date.

Crartted.

6. 4 Related to Taxes

4(a) The exccption available

to a resolution applicant

in the casc of
irriplemcntation o[ a

resolution plan under

section 79 of the Incomc

Tax Act be cxtcnded to

The Applicant may

approach the

authority conccrncd

who would considcr

such request under

the Incomc Tax Act,
1961, keeping in

P;ige l0 of
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I

I

thc Applicant and the said

Company as the instant
sale is a 'sale as a going
concem'.

view the spirit of thc
IBC legislation.

4(b) 'l1u rcquirement and

applicai',ii i ty o I ccrti ii catc

undcr section 28 I of thc

lncome Tax Act, 196 I

and provisions of taking
over its predecessor's tax

liability under section 170

of thc Income Tax Act,
t96l shall be deemed to

be complied rvith
(consider 'waived') on

the Acquisition Datc,

The Applicant may
approach thc

authority concerncd

who would consider

such request under
the Income Tax Act,
1961, keeping in

view the spirit of the

IBG' Icgislation.

4(c) I)i:ect that

req[lrcmenls to
r,r'ai ir:rs from any tax
:uthorities int.!rrding in

terms of section ll5B ol
the lncome Tax Act, l96l
shall be deemed to have

bcen granted on the

Acquisition Datc and the
proccdurc statcd under
the aforesaid scctions
shall bc doemed to be

complied with on thc

Acquisition Date.

any

obtain

The Applicant may
approach the

authority concerned
who would consider
such rcqucst undcr
the [ncome Tax Act,
196 l, keeping in
view the spirit of the

IBC legislation.

4(d) Direct that thc
transactions

contemplated for sale of
the asscts of the said

Conrpany unrlcr the e-
auction notice shall n<lt be

considered as vcrid under
section 8l ol the Central

Granted, sincc it is a
going concern sale,

and the Applicant
should not bc

saddled with the

liabilities prior to

TIFIED To BE TR,E c# 
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Goods and Service Tax

Act, 2017 and the

concerned authority shall

not rmposc any successor

liability on the Applicant
and thc said Company in

respect ofsuch sale ofthe
assots of the said

Company.

the issue of Sale

Cetificate.

4(") All assessment/

assessmcnV revision/
penalty/ appellate or other
proceedings pending in

the basc o[ thc said

Company as on the

Acquisition Date, relating
to thc period prior to that

date, shall stand

termirrated and all

consequentidl'' liabilities,
if any, shall bc waivcd
and shall be considered to

be not payable by the said

Company.

Granted, sincc it is a

going concern sale,

and the Appticant
shouid uot he

saddled with thc

liabilities prior to

the issue of Sale

Certificate.

{r) All notices issued under

thc provisions of the

respcctive Acts to initiate
any proceedings viz.

assessmenU re-

assessment/ revision/
penalty etc. against the

said Company in relation
to the period prior to the

Acquisition Datc shall be

considered withdrawn
and shall not be

procccded against.

Granted, sioce it is a

going concern sale,

and the Applicant
should not be

saddled with the

liabilities prior to
the issuc of Salc
Certificate .
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4(e) Any proceedings which
were kept in abeyance in
view of insolvency
process or otherwisc shall

not bc revived after the

Acquisition Date.

Granted, since it is a
going concern sale,

and the Applicant
shouid not be

saddled rvrth rhe

liabilities prior to
the issue of Salc

Certificate.

4(h) No furthsr demand for
period prior to the

Acquisition Date shall be

r;riscd by thc rcspectivc
Departments.

Cranted, since it is a

going concern sale,

and the Applicant
should not bo

saddled with the

liabrlities prior to

thc issue of Sale

Certificate.

4(i\ All tax litigations,
prosecutions, tax legal
proceedings, suits,
demands, notices, show-
cause notices, demand

notices, actions,

arbitration or
administrative, judicial,
quas i-judicial, regu latory,
government or any

enforcemcnt agencies,

pending or threatened

against the said Company

or whose outcome
adversely effects the said
Company arising prior to

or after the Acquisition
Date. shall be deemed to

have bccn withdrawn or
dismissed and will be

deemcd to havc bee n

Grantcd, since it is a

going concern sale,

and the Applie.ant

.shor-rld not be

saddled with the

liabilitiss prior to
the issue of Sale

Certificate.
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barred with effect from
the Acquisition Date.

I

5 Relaterl to liability lor pas

of nfrlr-(:rrmpliancc under a

t actions or omissions
rpplicablc laws.

5(a) Direct that any noil-
compliancc ol provisions
of any laws rules,
rcgulations, dircctiorrs,
notifications, circulars,
guidelines, policies,

Iicenses, approvals,
con.sents or pennissions

including any suspension,

cancellation, revocation
or termination, by the said
Company anrVor

Directors antl/ cr Key
Managerial Prrsons [rrior
to the Datc oi ,/,r;tlrrisiiron
shall bo deemed rrr lrs

cxtinguished an<Uor

regularised automatically,
as the case may be, on the

Acquisition Date;

The Applicant may

approach the

authority concerned

who would considcr
such request under
the Income Tax Act,
I96t, keeping in
vie w the spirit of the

IBC lcgislation.

s(b) relevant

Covemmcntal
Authorities shall not
initiate any proceeding in
relation to any non-
compliances with
Applicable Law by the

said Company during the
period prior to the

Acquisition Date Ncithcr
shall the Applicant, nor
the said Company, nor the

dircctors, officers and

employees thereof

Granted, since it is a

going conccrn salc,

and the Applicant
should trot be

saddled with the

Iiabilitie.s prior to

the issuc of Sale

Certificate.
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appointcd on and from thc

Acquisition Date be liable
for any violations,
liabilities, oenaltie s or

tines with respect tc oi:

pursuant to the said

Company not having in
place requisite licenses

and approvals required to
undertake its business as

per applicablc law, or any

non-compliances of
applicable law by the said

Cornpany.

o 6

Direct that all inquirics,
investigations,

asscssmcnts, notices,

causes ol' action, suits,

ulaims, disputcs,

litigations, arbitration, or
other judicial, regulatory
or administrativc
prcceedings against, or in

relation to, or in
connection with the said

Company or the affairs of
thc said Company (othcr

than against the Erstwhile

Promoters or former
members of the

management of the said

Company), pcnding or
threatened, present or
fluturc, in relations to and

period prior to the Date of
Acquisition or arising on

account of thc acquisition

Granted- since it is a

going eonrern sale,

and the Applicani
should not be

saddled with the

liabilities priot to

the issue of Sale

Certiffcate.
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shall be deemcd to bc
withdrawn or dismissed.

7 Land and property relatrcd reliefs

7(a) llach asset (including
p';opcrties, whether
frcchold, leasehold or
license basis) of the said
Company shall bc vested
in the said Company free

and clear of all
encumbrances flrom the

A.cquisition Date;

Granted. The

ApplicanU
Corporate Debtor to
approach the
concerned statutory
and regulatory
authority, if
required.

Ii with effect tiom the
I

; Acqursrtion Date;
I

Granted, sincc it is a
going concern sale,

and the Applicant
should not be

saddled with the

liabilities prior to
the issue of Sale

Certificate.

7(c) Further the Adjudicating
Authority may be pleased

to direct thlt the change in
control of thc said
Company pursuant to sale
and transfer of the said
Company as a going
concern shall not
constitute any transfer of
such lands under
Applicable Laws and
accordingly no further
act, decd or thirrg shall bc
necessary to bc complied
with by the said Company
undcr thc Applicable
Laws and it shall be
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deemed that all such

statutory compliances

have stood complied with
on the Acquisition Date

so that the said Cttmpany

continues tu unjoy

continuous owncrship usr:

possession and

occupation of the lands in

question without any

intemrption or objcctions
or obstructions in order to

keep the said Company a

going concern,

l0 Ito Others

Il(a) Thc said Cornpany/

Applicant shrl! be

allowed to pursuci anrVor

contest any clainr madc

by the said Companl',
including Liut without
limitation, claims from
the insurance and

subsidy.

8(b) Statutory Authorities
shall rclcasc any dcposits,

incentives, benefits,

subsidics, etc., if any, due

to the said Company

expeditiously to ensure an

early revival of the

business of the said

Company;

Granted.

8(c) 'I'hc Liquidator to

cooperate with and

providc all necessary

support and assistance to

Grantsd.
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Member (Technical)
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thc Applicant including
handing over of all
papers, documents,
relevant letters/notices,

fixed asset rcgister of the

said Company, etc. for the
period prior to the
Acquisition Date.
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